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Court of Appeals of Kentucky.
RASH
V.
LOUISVILLE & JEFFERSON COUNTY METRO-
POLITAN SEWER DISTRICT et al.
Jan. 21, 1949.

Appeal from Circuit Court, Jefferson County,
Chancery Branch, First Division; Lawrence F.
Speckman, Judge.

Suit by Dillmann A. Rash, etc., against Louisville
& Jefferson County Metropolitan Sewer District
and others, wherein constitutionality of an amend-
ment to the statute under which defendant is func-
tioning was challenged. From the judgment,
plaintiff appeals.

Affirmed in part and reversed in part.
West Headnotes
[1] Statutes 361 €=2123(5)

361 Statutes
361111 Subjects and Titles of Acts
361k110 Titles and Provisions of Acts Relat-
ing to Particular Subjects
361k123 Highways, Bridges, and Other
Public Works
361k123(5) k. Drains and Sewers.
Most Cited Cases
Act entitled an Act relating to adequate sewer and
drainage facilities in cities of the first class and in
counties containing such cities, but authorizing cre-
ation of Metropolitan City and County Sewer Dis-
tricts, does not violate constitutional provision re-
quiring that subject of a law shall be expressed in
the title. Laws 1948, c. 180; Const. § 51.

[2] Statutes 361 €=>141(1)

361 Statutes
3611V Amendment, Revision, and Codification

Page 1

361k141 Setting Forth Provision as Altered

or Amended
361k141(1) k. In General; Necessity.

Most Cited Cases
Provision of the Constitution that no law shall be
revised, amended or provision thereof extended or
conferred by reference to its title only, but so much
asisrevised, etc., shall be re-enacted and published
at length, does not prohibit amendment of a particu-
lar paragraph of a previous legislative act which
was ordinarily published as a separate section of the
statutes when the paragraph is republished as
amended. Const. § 51.

[3] Statutes 361 €==141(1)

361 Statutes
3611V Amendment, Revision, and Codification

361k141 Setting Forth Provision as Altered

or Amended
361k141(1) k. In General; Necessity.

Most Cited Cases
Sections 2 and 3 of Laws 1948, c. 180, relating to
adequate sewer facilities in cities of the first class,
undertaking to amend subsections 7 and 10 of sec-
tion 76.080 by republishing the two subsections to-
gether with addition of amendatory clauses without
republication of that portion of the original statute
giving the subsections meaning, thereby requiring
legislators to resort to the original statutes, violates
the constitutional provision that no law shall be
amended or extended by reference to the title only
but so much as is amended or extended shall be re-
enacted and published at length. Laws 1948, c. 180,
88 2, 3; KRS 76.010, et seq., 76.080(7, 10); Const.
§51.

[4] Appeal and Error 30 €<5170(2)

30 Appeal and Error
30V Presentation and Reservation in Lower
Court of Grounds of Review
30V(A) Issues and Questions in Lower Court
30k170 Nature or Subject-Matter of Is-
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sues or Questions

30k170(2) k. Constitutional Questions.
Most Cited Cases
Court of Appeals would examine statute before de-
claring it valid notwithstanding constitutional
grounds had not been raised by counsel.

[5] Municipal Corporations 268 €~>1.1

268 Municipal Corporations
268l Creation, Alteration, Existence, and Dissol-
ution
268I(A) Incorporation and Incidents of Exist-
ence
268k1 Nature and Status as Corporations
268k1.1 k. In General. Most Cited
Cases
(Formerly 268k1)
Louisville and Jefferson County Metropolitan Sew-
er District created as an independent body politic
charged with administration of designated affairs
with statute as charter, exercising powers vitally af-
fecting public health of county as a separate entity
and acting for its own purposes, is a“municipality”.
KRS 76.010 et seq.; Laws 1948, c. 180; Const. 8§
157-159, 161, 164, 165, 180, 181.

[6] Municipal Corporations 268 €~-142

268 Municipal Corporations
268V Officers, Agents, and Employees
268V (A) Municipal Officersin General
268k137 Eligibility
268k142 k. Holding Other Office or

Employment. Most Cited Cases
Under constitutional provision prohibiting municip-
al officer from filling two incompatible offices at
the same time, public officer or servant must dis-
charge his duties uninfluenced by duties and obliga-
tions of another office, whatever the title or duties
may be. Const. § 165.

[7] Municipal Corporations 268 €~39

268 Municipal Corporations
268I Creation, Alteration, Existence, and Dissol-

Page 2

ution

268I(B) Territorial Extent and Subdivisions,
Annexation, Consolidation, and Division

268k39 k. Separate Municipalities in

Same Territory or in Consolidated Corporation.
Most Cited Cases
Two lawfully and fully organized public or muni-
cipal corporations cannot have jurisdiction and con-
trol at one time of the same population and territory
and exercise similar powers in the same boundaries,
though, in absence of constitutional restrictions, no
objection exists to power of the legislature to au-
thorize formation of two municipal corporations in
the same territory at the same time for different
purposes and to authorize them to co-operate for
accomplishment of their respective purposes.

[8] Municipal Corporations 268 €~=57

268 Municipal Corporations

26811 Governmental Powers and Functions in
General

268k57 k. Powers and Functions of Local

Government in General. Most Cited Cases
Without amendment of charter, city has no extrater-
ritorial power, its jurisdiction ending at its municip-
al boundaries, and city ordinances and officers can-
not operate beyond corporate area except by certain
classes of contract or under a power implied to
match responsibility imposed or necessary to effec-
tuate what is expressed.

[9] Municipal Corporations 268 €~>124(3)

268 Municipal Corporations
268V Officers, Agents, and Employees
268V (A) Municipal Officersin General

268k124 Constitutional and Statutory Pro-

visions
268k124(3) k. Eligibility and Qualific-

ation. Most Cited Cases
Section 1 of the 1948 amendment to the statute au-
thorizing creation of metropolitan city and county
sewer districts in cities of the first class and
counties containing such cities, providing that sew-
er board may not employ a lawyer, but that director
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of law, otherwise city attorney of each such city,
and staff, shall render all legal services for the dis-
trict and its board, is violative of the constitutional
prohibition against public officer holding two in-
compatible municipal offices. KRS 76.010 et seq.,
76.060; Laws 1948, c. 180, § 1; Const. 88 44, 165,
237.

[10] Municipal Corporations 268 €>124(3)

268 Municipal Corporations
268V Officers, Agents, and Employees
268V (A) Municipal Officersin General

268k124 Constitutional and Statutory Pro-

visions
268k124(3) k. Eligibility and Qualific-

ation. Most Cited Cases
Section 4 of the 1948 amendment to the statute au-
thorizing creation of metropolitan city and county
sewer districts in cities of the first class and
counties containing such a city, vesting in city le-
gislative body visitorial powers over business activ-
ities and affairs of sewer district and board is viol-
ative of the Constitution prohibiting the holding of
two incompatible municipal offices. KRS 76.010 et
seq., 76.091; Laws 1948, c. 180, § 4; Const. 88§ 44,
165, 237.

[11] Constitutional Law 92 €~52486

92 Constitutional Law
92X X Separation of Powers
92X X(C) Judicial Powers and Functions
92X X(C)2 Encroachment on Legislature
92k2485 Inquiry Into Legislative Judg-
ment
92k2486 k. In General. Most Cited
Cases
(Formerly 92k70.3(1), 92k70(3))
It is not judicial function to pass upon wisdom,
reasonableness or appropriateness of legislation.

[12] Statutes 361 €~~107(9)

361 Statutes
361111 Subjects and Titles of Acts

Page 3

361k107 Acts Relating to One or More Sub-

jects
361k107(9) k. Public Property, Improve-

ments, and Works. Most Cited Cases
Invalidity of section 4 of the 1948 amendment to
the statute authorizing creation of metropolitan city
and county sewer districts in cities of the first class
and counties containing such a city, vesting in the
city's legislative body controlling power over the
sewer board, does not invalidate section 5, reducing
salaries of board members from $3,000 annually to
$20 per month, in view of the severability clause of
the statute. KRS 76.030(5), 446.090; Laws 1948, c.
180, 884, 5, 6.

[13] Evidence 157 €10(2)

157 Evidence
1571 Judicial Notice
157k10 Geographical Facts
157k10(2) k. Location of Cities, Towns,
and Villages. Most Cited Cases

Evidence 157 €=12

157 Evidence
1571 Judicial Notice
157k12 k. Statistical Facts. Most Cited Cases
Court of Appeals may judicially notice that Jeffer-
son County is the only county containing a city of
the first class to which the statute authorizing met-
ropolitan sewer districts may apply. KRS 76.010 et

seq.
[14] Evidence 157 €~-22(2)

157 Evidence
1571 Judicial Notice

157k22 Corporations and Associations and

Members Thereof
157k22(2) k. Powers and Acts Thereof.

Most Cited Cases
It is common knowledge that the Louisville Water
Company is the only system which supplies the city
of Louisville and its environs with water.

[15] Corporations 101 €~>1.1(1)
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101 Corporations
1011 Incorporation and Organization
101k1.1 Status of Corporation in General
101k1.1(1) k. In General. Most Cited
Cases
(Formerly 101k1)

Waters and Water Courses 405 €~-184.1

405 Waters and Water Courses
4051 X Public Water Supply
405X (A) Domestic and Municipal Purposes
405k184 Water or Waterworks Compan-
ies
405k184.1 k. In General. Most Cited
Cases
(Formerly 405k184)
The Louisville Water Company, though a corpora-
tion and a separate entity, is as a practical matter
not only a public service company but an operating
facility of the city of Louisville. KRS 76.010 et seq.

[16] Waters and Water Cour ses 405 €~>203(13)

405 Waters and Water Courses
4051 X Public Water Supply
4051 X (A) Domestic and Municipal Purposes
405k203 Water Rents and Other Charges
405k203(13) k. Refusal to Supply or
Turning Off Water for Nonpayment of Charges.
Most Cited Cases
The Louisville Water Company is a “public water
company or service” which may under a contract
with sewer board discontinue its service to delin-
guent sewer users under the statute authorizing met-
ropolitan sewer district to enter into contract with
such a company for discontinuance of water service
to such users. KRS 76.090(3).

[17] Taxation 371 €~3433

371 Taxation
371VIII Income Taxes
371VII1(B) Regulation
371k3426 Validity of Statutes and Ordin-
ances

Page 4

371k3433 k. Exemptions. Most Cited

Cases
(Formerly 371k193)

Statute declaring that bonds and income therefrom
issued by metropolitan sewer district are exempt
from ad valorem and income taxation is constitu-
tionally valid since sewer board performs a govern-
mental function. KRS 76.210.
**234 *444 James W. Stites and Doolan, Helm,
Stites & Wood, all of Louisville, for appellant.

Gilbert Burnett, Director of Law, and John More-
men and Blakey Helm, Asst. Directors of Law, all
of Louisville, for appellees.

STANLEY, Commissioner.

The suit challenges the constitutionality of an act of
the General Assembly amending Chapter 76, Ken-
tucky Revised Statutes, under which the appellee,
Louisville and Jefferson County Metropolitan Sew-
er District, was established and is functioning.

*445 The constitutionality of the statute, enacted in
1946, was declared in Veail v. Louisville & Jeffer-
son County Metropolitan Sewer District, 303 Ky.
248, 197 S.W.2d 413. It has been before us for con-
struction in several later cases. The question we
have now is the constitutional validity of an amend-
ment of that statute. Chapter 180, Acts of 1948.

The title of the Act is as follows: ‘An Act relating
to adequate sewer and drainage facilities in cities of
the first class and in counties containing such cities,
amending Section 76.060, Subsection (7) of Section
76.080, Subsection (10) of Section 76.080 of the
Kentucky Revised Statutes, subsection (5) of Sec-
tion 76.030 of Kentucky Revised Statutes and cre-
ating a new Section relating to such facilities, towit:
Number 76.091 Kentucky Revised Statutes.’

[1] I. The appellant maintains the requirement of
Section 51 of the Constitution that the subject of a
legislative act shall be expressed in the title is viol-
ated. The argument is that the word *adequate’ in
the title is deceptive and renders it an untrue index
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of the body of the Act as in Engle v. Bonnie, 305
Ky. 850, 204 S.\W.2d 963. It is submitted that the
reader of the title would naturally and justifiably be
led to understand that the Act dealt with increasing
the sufficiency and usefulness of sewer and drain-
age facilities, while, as a matter of fact, the ad-
equacy of those facilities is not the subject of the
law. Strictly construed that is true. The use of the
word ‘adequate’ was probably suggested or induced
by the statement at the beginning of the original en-
abling act as to its purpose. The word seems to be
mere surplusage, though if regarded as meaning ef-
ficient, it would not be inappropriate from the as-
sumed viewpoint of the sponsors of the Act. We
think the title is good.

Il. We consider Sections 2 and 3 of the Act, which
undertake to amend Subsections (7) and (10) of
76.080.

The Act publishes Subsection (7) as thereby
amended as follows. ‘(7) To make bylaws and
agreements for the management and regulation of
its affairs and *446 for the regulation of the use of
property under its control and for the establishment
and collection of sewer rates, rentals and charges,
which sewer rates, rentals and charges, applicable
within the limits of a city of the first class, shall be
subject to the approval, supervision and control of
the legislative body of such city as hereinafter
provided.” The change is the addition of the clause
beginning ‘which sewer rates, rentals and charges'.

Subsection (10) as amended and published reads as
follows: (10) To fix and collect sewer rates, rent-
als, and other charges, for service rendered by the
facilities of the district, which sewer rates, rentals,
and other charges, applicable within the limits of a
city of the first class, shall be subject to the approv-
al, supervision and control of the legislative body
of such city as hereinafter provided.” The change is
the addition of the clause which likewise begins
‘which sewer rates, rentals, and other charges'.

Section 51 of the Constitution is readily divisible.
The first part confines an act **235 of the General
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Assembly to one subject, which, as we have stated,
must be expressed in the title. The second part
reads: ‘* * * no law shall be revised, amended, or
the provisions thereof extended or conferred by ref-
erence to its title only, but so much thereof asisre-
vised, amended, extended or conferred, shall be re-
enacted and published at length.’

In Board of Penitentiary Commissioners v. Spencer,
159 Ky. 255, 166 S.W. 1017, 1023, Judge Carrall,
who was a distinguished member of the Constitu-
tional Convention, in behalf of the Court, construed
this part of Section 51 and set forth its specific ap-
plication to various classes or kinds of legislative
enactments. The following is of application here:
‘(b) That when it is proposed to revise or amend
one or more sections of the Kentucky Statutes, or
an act, the body of the new act should contain the
section or sections as they will read when revised
or amended, if it is proposed to re-enact or leave in
force any part of the section or sections that are
amended or revised. If, however, it is intended to
repeal one or more sections, then it is not necessary
to set forth in the body of the act the section or sec-
tions repealed.’

[2] *447 In Edrington v. Payne, 225 Ky. 86, 7
S.W.2d 827, it was held by a sharply divided court
that this provision of the Constitution does not pro-
hibit the amendment of a particular paragraph of a
previous legislative act, which was ordinarily pub-
lished as a separate section of the statutes, when the
paragraph is republished as amended. One of the
reasons assigned in the majority opinion was the re-
peated decisions of the Court that it was proper to
amend any section of the Kentucky Statutes. The
subsection of the Act had been in fact published as
a separate section. It may be said that in the pro-
spective application of that decision it was un-
doubtedly presupposed that the subsection of an act
being amended is sufficient in and of itself so that it
in fact constituted a law within the meaning of the
terms of Section 51 of the Constitution, and that
there would be the same self-sufficiency when so
amended.
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[3] In the present case neither of the subsections of
KRS 76.080 proposed to be amended or as
amended conforms to Section 51 as interpreted in
the Spencer and the Edrington cases. Before and
after amendment each is incomplete both in gram-
matical construction and as a law. It has neither
subject nor predicate and standing alone is mean-
ingless. The insufficiency arises from the fact that
that part of 76.080 which gives the two subsections
meaning is omitted and is not published in the ex-
tensions. It reads: ‘The district created under the
provisions of this chapter is empowered’. Each of
the following eleven subsections or paragraphs is
dependent upon this statement. They constitute a
list of the powers thereby conferred. It is, therefore,
an integral part of each of them. Without its repub-
lication in the Act it was necessary that the mem-
bers of the legislature resort to the statutes to ascer-
tain its meaning. It was this situation that the con-
stitutional provision was intended to avoid. This
part of the bill is a very clear violation of Section
51 of the Constitution and must be declared invalid.

I11. We consider Sections 1 and 4 of the Act, which
are in the same category.

[4] The title states that the Act amends Section
76.060 and Subsection (5) of 76.030. Each is repub-
lished as amended, and the Act conforms to *448
Section 51 of the Constitution as interpreted in the
Spencer and Edrington cases, supra. But we are of
opinion that they violate other provisions of the
Constitution. These grounds have not been raised
by counsel. But having final authority to determine
the constitutional validity of legislative acts, we are
impelled by that responsibility to examine the Act
for ourselves before declaring it valid.

(8) The original of KRS 76.060 sets forth the of-
ficers to be elected by the Board of the Metropolit-
an District and matters in relation to their services.
It authorizes the Board to employ and remove
‘professional and technical advisors, experts, and
other employes, skilled or unskilled, as it deems re-
quisite for the performance of its duties. Section 1
of the present **236 Act adds as an exception that
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the Board ‘may not employ a lawyer or lawyers.’ It
declares that ‘the director of law, otherwise city at-
torney, of each such city’ and his staff shall ‘render
al legal services pertaining to the said city and
county metropolitan sewer district and its board’. A
provision is added that, ‘if adverse legal positions
arise as between such city on the one hand and such
district and board on the other’, the Board may em-
ploy lawyers ‘upon such terms as the legislative
body of such city may authorize by ordinance’
There is no antecedent for the words ‘such city’,
but it may be presumed they refer to any city of the
first class which, with the county, organizes a met-
ropolitan sewer district under the enabling statute.
In short, this amendment makes the Director of
Law of Louisville the attorney for the District
Board whose jurisdiction and powers extend over
the whole of Jefferson County. In case of litigation
with the city, the city may permit its adversary to
employ lawyers subject to whatever terms the Al-
dermen may prescribe.

(b) The title states that the Act creates a new sec-
tion relating to the sewer and drainage facilities of
the District. Section 5 so enacted may be thus sum-
marized: It vests in the legislative body of the city
‘visitorial powers over the District and its Board
and over its ‘business, activities and affairs. It au-
thorizes the legislative body to inquire into and ex-
amine all the business and affairs of the Board as it
may desire and requires the Board and its officers
to furnish any information* 449 called for. It author-
izes the city legislative body by ordinance to
change the ‘sewer rates and other charges applic-
able within the limits of the city’ as it may deem
proper, provided that no change shall impair the ob-
ligation of any contract or the integrity of any in-
debtedness of the District or ‘cripple, impede or im-
pair’ its operations. In short, this amendment makes
the Board of Aldermen of Louisville the superior
and controlling body and extends its powers and
jurisdiction over all of Jefferson County. It does so
because whatever change the Aldermen may make
in the rates and charges fixed by the Sewer Board
for city users of the system necessarily affects the
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rates charged users in the county outside the city
limits. While the Sewer Board may impose a reas-
onable differential between the two classes ( Louis-
ville & Jefferson County Sewer District v. Joseph
E. Seagram & Sons, 307 Ky. 413, 211 SW.2d 122),
the system is a unit and is operated as such.
Whatever affects part of its revenues obviously af-
fectsall.

[5] This act deals with distinct municipal corpora-
tions. When the Metropolitan Sewer District was
established under the enabling statute, Chapter 76,
Kentucky Revised Statutes, it became an independ-
ent body politic charged with administration of des-
ignated affairs. It was created by the sovereign
power of the state as ‘a public body corporate, and
political subdivision’. KRS 76.010. The statute con-
stitutes its charter. It exercises delegated powers of
government which vitally affect the public health of
the entire county. The Constitution in several sec-
tions recognizes the existence, present and future,
of amunicipal corporation other than a county, city,
town or taxing district. Sections 157, 158, 159, 161,
164, 165, 180, 181. The Metropolitan District is a
separate entity acting for its own purposes and pos-
sessing defined, though limited, powers of a muni-
cipal community. It meets the conventional descrip-
tions or definitions of a ‘municipality.” McQuillin,
Municipal Corporations, Sections 126, 128; City of
Covington v. District of Highlands, 113 Ky. 612,
68 S.W. 669; Gleason v. Weber, 155 Ky. 431, 159
S.W. 976; Board of Trustees of Policemen's Pen-
sion Fund v. Schupp, 223 Ky. 269, 3 S.wW.2d 606.
Obviously nothing need be said concerning the
character of the City of Louisville.

*450 Section 165 of the Constitution declares that
‘no person shall, at the same time, fill two municip-
al offices, either in the same or different municipal-
ities, except as may be otherwise provided in this
Constitution’.

[6] It is the purpose of the Constitution and a high
policy of law not to permit the same person to fill
two incompatible offices at the same time. This but
recognizes that it is the duty of a public officer
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**237 or servant to discharge his duties uninflu-
enced by the duties and obligations of another of-
fice, whatever the title or duties may be. It is to that
end that we have this express prohibition of holding
two municipal offices and certain others without re-
gard for compatibility or incompatibility or for con-
sistent or conflicting interests as a matter of fact.
Sections 44, 165, 237, Kentucky Constitution. Thus
an act of the legislature which authorized the Board
for Louisville and Jefferson County Children's
Home to serve as the board of education of an inde-
pendent school district and the Superintendent of
the Home to serve as the superintendent of the
school was held to violate these constitutional pro-
visions. This was because the former were city and
county officers or employees and the latter state of-
ficers or employees, although the respective offices
are quite consistent. Williams v. Board for Louis-
ville & Jefferson County Children's Home, 305 Ky.
440, 204 S.W.2d 490.

The amendment of KRS 76.060 by this present Act
would make the Director of Law of the City of
Louisville the Director of Law of the Sewer Dis-
trict, another municipality. He would fill two muni-
cipal offices.

The enactment of Section 76.091 would confer
upon the Board of Aldermen of the City the power
to change or fix rates for services rendered by the
Sewer District throughout Jefferson County, as we
have described.

[7]1 As stated in McQuillin, Section 283, ‘It is a
self-evident proposition that two lawfully and fully
organized public or municipal corporations cannot
have jurisdiction and control at one time of the
same population and territory and exercise like or
similar powers in the same boundaries.” This is re-
cognized in Commonwealth v. Stahr, 162 Ky. 388,
172 S\W. 677. The same section of McQuillin con-
tinues: ‘However, in the absence of *451 constitu-
tional restrictions no objection exists to the power
of the legislature to authorize the formation of two
municipal corporations in the same territory at the
same time for different purposes, and to authorize
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them to co-operate so far as co-operation may be
consistent with or desirable for the accomplishment
of their respective purposes.’ We have several in-
stances where municipal corporations organized for
different purposes properly include the same territ-
ory. Among such are the present situation, school
districts and drainage districts; but there is no con-
flict in operation for each deals with different af-
fairs. These amendments would result in dual man-
agement of the same facilities. They would subor-
dinate the authority of the Sewer Board to the
power of the Board of Aldermen, and effectually
place the Aldermen as well as the city attorney in
two municipal offices, contrary to the mandate of
the Constitution.

[8] Moreover, these amendments would extend the
powers of the city government beyond its corporate
geographical limits without amendment of the city's
charter, the source of its power. Without such, the
city has no extraterritorial power. Its jurisdiction
ends at its municipal boundaries. City ordinances
and officers cannot operate beyond its corporate
area, except by certain classes of contract, or under
a power implied to match responsibility imposed or
necessary to effectuate what is expressed. Smith v.
City of Raceland et a., 258 Ky. 671, 80 S.W.2d
827; Jefferson County Fiscal Court et al. v. Jeffer-
son County ex rel. Grauman, 278 Ky. 785, 129
S.W.2d 554, 122 A.L.R. 1151.

[9][10] We are therefore constrained to hold that
these two sections of the Act are unconstitutional
and invalid.

IV. This leaves only Section 5 of the Act which
amends Subsection (5) of KRS 76.030. The original
provision in the Act of 1946 was an unnumbered
paragraph, but it was published in the Statutes as a
subsection. It provided that members of the Board
should receive salaries not to exceed $3,000 per an-
num. The present Act substitutes the following: ‘(5)
The members of the board shall be paid ten dollars
for each meeting of the board attended by such
member, but no member of said board shall be paid
more than two ** 238 hundred and forty dollars dur-
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ing any fiscal year of the board, nor *452 for more
than twenty-four meetings held during any fiscal
year of said board.’

[11][12] The Board deals with the health and com-
fort of over five hundred thousand inhabitants of
Jefferson County. It has the responsibility of prop-
erty which cost perhaps fifty million dollars. It has
the duty of operating and maintaining a massive
and complicated sewage system, and of improving
and extending it according to the needs of the
people of Jefferson County. The Board hires and
supervises hundreds of employees. As this record
discloses, it is now proposing to construct sewage
disposal plants that will cost several millions of
dollars and finance the expenditure through revenue
bonds. These responsibilities demand great admin-
istrative ability. Yet this amendment requires that
the members of the Board charged with these re-
sponsibilities be paid no more for a day's service
than the wages of an average laborer and confines
their entire compensation to twenty dollars a
month. Possibly it was believed that competent men
would contribute their public services. To be sure,
this is a matter of legislative policy. We have re-
peatedly affirmed and now reaffirm that we do not
conceive it to be the judicial function to pass upon
the wisdom, reasonableness or appropriateness of
legislation. We make these observations in view of
the unusual and stringent severability provision of
the Act, to which we are impelled to conform. It
reads: ‘Section 6. If any clause, sentence, para-
graph, or other part of this Act, shall for any reason,
be finally adjudged by any court of competent juris-
diction to be invalid or unenforceable, such judg-
ment shall not affect, impair, nor invalidate, the re-
mainder hereof, but shall be confined in its opera-
tion to the clause, sentence, paragraph, or other part
hereof, directly involved in the controversy in
which such judgment shall have been rendered.’

In the chapter of the Revised Statutes which deals
with the construction to be given legislative acts is
the general provision as to what shall be deemed
the intent as to severability. KRS 446.090. Though
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stated in the negative, it is in part that the courts
should hold every act severable and sustain the val-
id parts ‘unless the remaining parts are so essen-
tially and inseparably connected with and depend-
ent upon the unconstitutional *453 part that it is ap-
parent that the General Assembly would not have
enacted the remaining parts without the unconstitu-
tional part’. We do not believe the Genera As-
sembly would have enacted Section 5 of the present
Act except as a part of the general scheme to lodge
superior and controlling power in the City Board of
Aldermen, which we are compelled to hold invalid.
But the specific severability provision of the Act it-
self, above quoted, is so framed as to nullify the
general declaration as to the legidlative intent,
which, after all, is but the codification of a uniform
judicial principle of constitutional interpretation.
Hence, we are constrained to hold this section to be
constitutional and valid.

V. Two questions are raised which are not provi-
sional or conditioned upon a decision that the 1948
Actisvalid.

[13][14][15][16] KRS 76.090(3) authorizes a met-
ropolitan sewer district to enter into a contract with
“any public water company or service providing for
the discontinuance of water service to’ the users of
sewers delinquent in payment of their sewer
rates. The question is whether the Louisville Water
Company is such a public service or system. We
take judicial notice that Jefferson County is the
only county containing a city of the first class, to
which Chapter 76 of the statutes may apply, and it
is common knowledge that the Louisville Water
Company is the only system which supplies the city
and environs with water. This court has held that
the corporation, though a separate entity, is as a
practical matter not only a public service company
but an operating facility of the city. Ryan v. City
of Louisville, 133 Ky. 714, 118 SW. 992; Louis-
ville Tobacco Warehouse Co. v. Louisville Water
Co., 162 Ky. 478, 172 S.\W. 928; Dolan v. Louis-
ville Water Co., 295 Ky. 291, 174 S\W.2d 425.
There is no doubt that it is a public service or sys-
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tem referred to in the statutes. And we can **239
see no reason why the Water Company under a con-
tract with the Sewer Board may not discontinue its
service to delinquent sewer users. The use of both
services is interdependent. Compare Francis v. City
of Bowling Green, 259 Ky. 525, 82 S.\W.2d 804;
Louisville & Jefferson County Metropolitan Sewer
Board v. Barker, 307 Ky. 655, 212 SW.2d 122;
*454State v. City of Miami, 157 Fla. 726, 27 So.2d
118; Gatton v. City of Mansfield, 67 Ohio App.
210, 36 N.E.2d 306; Sharp v. Hall, 198 Okl. 678,
181 P.2d 972. The trial court properly so adjudged.

[17] Another question is whether bonds issued by
the Metropolitan Sewer District and the income
therefrom are free from ad valorem and income tax-
ation. These bonds are like other revenue bonds is-
sued by municipalities or the state agencies for the
construction of bridges and other public improve-
ments. The Act expressly declares the bonds and
income therefrom to be exempt from taxation since
the Sewer Board performs a governmental func-
tion. KRS 76.210. We regard the exemption con-
stitutionally valid and are of opinion the court prop-
erly held them not subject to taxation. Klein v.
City of Louisville, 224 Ky. 624, 6 SW.2d 1104;
Bloxton v. State Highway Commission, 225 Ky.
324, 8 S.\W.2d 392; Estes v. State Highway Com-
mission, 235 Ky. 86, 29 SW.2d 583; J. D. Van
Hooser & Co. v. University of Kentucky, 262 Ky.
581, 90 S.W.2d 1029.

So much of the judgment as declares the first four
sections of the Act of 1948 to be constitutional is
reversed. In al other respectsit is affirmed.

CAMMACK, J., dissents as to so much of the opin-
ion as holds Section 5 of the Act of 1948 to be val-
id.

Ky.,1949

Rash v. Louisville & Jefferson County Metropolit-
an Sewer Dist.

309 Ky. 442, 217 S\W.2d 232

END OF DOCUMENT
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